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n3 See Schools and Libraries UntversaI Serv ice S U D D O ~ ~  Mech anlsm, CC Docket No. 02-6, 
Third ReDOrt a nd Ord er and Se D n d  Furthe r Nom o f ProDosed Rule- 18 FCC Rcd 
26912 (-2003). (Second Further Notice), We will address other lssues ralsed In the Second 
Further Notice in one or more later declsions, 

11. BACKGROUND 

2. Under section 254(h)(1)(0) of the Act, "all telecommunlcations carriers serving a - 
geographic a r e a - f * S ] T h a t t ~ p u m a - l z o ~ e  request for any of [their] servlces that are 
within the definition of universal servlce under subsectlon (c)(3) of this section, provide such 
services t o  elementary schools, secondary schools, and libraries for educatlonal purposes" at  
discounted rates.  n4 Under section 254(h)(l)(B)(li), carriers provlding discounted servlce 
pursuant to 254(h)(1)(6) are entitled to receive reimbursement from the unlversal servlce 
support fund, n5 I n  the Universal Servlce Order and subsequent lmplementlng orders, the 
Commlssion Implemented this statutory mandate by establlshing the schools and llbrarles 
universal servlce support mechanlsm and assigning the day-to-day tasks of running the 
program to t h e  Administrator. n6 Under this program, eligtble schools, Ilbrarles, and 
consortia that Include ellglble schools and Ilbrarles, may apply to the Admlnlstrator for 
discounts on eligible telecommunlcatlons servlces, Internet access, and Internal connectlons. 
n7 After an appllcant Is approved for discounted servlce, the Administrator reimburses the 
provider out of the universal servlce fund for the dlscounted services. n8 

' 

n5 47 U.S.C. 6 254(h)(l)(B)(il), 

n 6 Fe de ra I - S t a  te l o  I 'nt 6oar d on Unfversal Serv k, CC Docket No, 96-45, Report and Order, 
12 FCC Rcd 8776 r u  (Universal Service Order) , as corrected by Federal-State Joint Board 
on Universal Service, CC Docket No. 96-45, Errata, FCC 97-157 (rel. lune 4, 1997), affirmed 
in part, Texas Office of Publk UtlHtv Counsel v,  FCC, 183 F.3d 393 (5th C1 r, 19991 (affirming 
Universal Service Order in part and reverslng and remandlng on unrelated grounds), cert. 
denied, Celoage, I nc. v. FCC. 120 S. Ct. 
Cincinnati Bell Tel, Co,. 120 S, Ct. Sewlce Corp. v, 
FCC, 121 s I Ct. 423 (November 2, 2000). See also Changes to the Board o f  Directors of the 
National Exchange Carrier Association, Inc., Federal-State Joint Board on Universal Senrice, 
CC Docket Nos. 97-21 and 96-45, Third Report and Order In CC Docket No. 97-21 and Fourth 
Order on Reconsideration in CC Docket No. 97-21 and Elghth Order on Reconslderation In a 
Docket No. 96-45, 13 FCC Rcd 25058 t1998l (Eighth Order OR Reconslderation) (naming 
USAC as permanent Admlnlstrator of the universal servlce fund), [*SI 

(May 30, ZOOO), cert, denied, BT&T Corp. v, 
(lune 5, 2000), cert, dfsrnlssed, 

n7 47 C.F,R. 5 5  54.502, 54.503, 

n8 Universal Sewice Order, 12 FCC Rcd a t  9076 -27, 9082-83, 

3 .  In the Commitment Adjustment Order, the Commlsslon noted that t h e  Admlnlstrator, 
through standard audit and revlew processes, had discovered that It had commltted funding 
for discounts to a small number of applicants in violation of certain requlrements of t h e  Act In 
the first year of the schools and libraries universal servlce program, n9 The Act states that  
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only t<ose servlces within the deflnitlon of "unlversal sewice" as developed by the 
Cornmission will be supported by the unlversal servlce mechanisms. n10 The Act also 
requ(res that telecommunications services provided at  dlscounted rates to schools and 
libraries shall be provlded only by telecommunications carriers. n l l  

~- - n9 Funding 'fear 1998 (previously known as Fundlng Year 1) of the unlversal service support 
r n e & w + k ~ M ~ i ~  , and ended on lune 30,1999. 

Reconsider&!mmand.FourthReDortQ&,.U-R~4 -1%21UQ,LkUeeB)., ts61 See Federal-State Joint Board on Uni  Versa/ Serv/&=, Cr: Docket No, 96 -- 

n10 47 U.S.C. b 254(h)(l)(B), 

nll 42 U.S.C. 6 254(h)(l)(B), I n  the Universal Servlce Order, the Commission determined 
that the term " tel eco m m u n 1 catlo ns services" encompasses only teleco mmu n lca tio ns p rovlded 
on a common carrier bask. W C C  Ra at 9177-78, 

4. The Admlnistrator dlscovereif"ti46ZfiKgorles of commttments that vlolated these 
requirements: (1) commitmenti seeklng dlscounts for lnellglble servlces; and (2) 
commitments seeking dlscounts for servfces to be provided by non-telecornmunicatlons 
carriers. n12 Upon dlscovery of these violations, the Admlnlstrator requested guidance from 
the Cornmission on how to proceed. n13 

1712 Commitment Adjustment Order, para. 4. 

n13 Id. at para. 2. 

5, I n  the Commitment Adjustment Order, the Commission concluded that the law required It 
to' seek repayment of these unlawfully distributed funds. n14 It noted that in OPM v. City of 
Richmond, the Supreme Court held that, under the Apptoprlations Clause of the U S .  
Constitution, no funds could be dlsbursed from the Treasury wlthout express Congressional 
authorization. [ *7 ]  n l 5  The Commlsslon found that, even though the schools and libraries 
program did not involve monies drawn from the Treasury, the prlnclple that a federal agency 
could not "'grant I a money remedy that Congress has not authodzed'" compelled the 
Commlsslon to  seek repayment of any funds distributed in violation of the Act. n16 It further 
noted that because dlsbursements In vlolatlon of the Act created a Government "cclalm," the 
Debt Collection Act (hereinafter "DCA") required It to seek repayment. n17 

n14 Id. at para. 7. 

n15 Id. (citing QPM v ,  Citv of Richmond, 496 u,s, 4 1  4 ,424 (199Q& 

n16 Id. (quoting QPM, 496 U,S, a t  4 m  
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n17 Id.  at para. 10. In the Commltment Adjustment Order, the Cornrnisslon referred to this 
statute as the Debt  Collection Improvement Act ("DCIA"). However, the Debt Collection 
Improvement Act of 1996, Pub. L. No. 104-134, 110 Stat. 1321 (1996), merely amended the 
underlying statute, the Debt Collecflon Act of 1982, Pub. L. No. 97-365, 96 Stat. 1749 
(codified as amended a t  31 U.S,C. 66 3701 et seq.) ("DCA"), which Itself constltuted an 
amendment to the Federal Claims Collectlon Act of 1966. We herelnafter refer to the statute 
as the OCA. [ * 8 ]  

6. T M o m a r i s s i W w  ice roviaers rather than schools and librarles because the providers 'actualIy=rsetents of funds from the 
universal service support mechanlsm," n18 I t  therefore directed the Admlnlstrator to (1) 
cancel al l  or any part of a commitment to fund dlscounts for lnellglble services or the 
provision of telecommunications services by non-telecommunications carriers; and (2) deny 
payment of any requests by provlders for compensation for dlscounts provided on such 
services, n19 I t  further directed the Admlnlstrator t o  seek repayment from the servlce 
provider of any unlawful funding that had already been distributed, n20 Finally, the 
Commission directed the Admlnlstrator to present an Implementation plan for Commlsslon 
approval ldentlfylng the speclflc amounts of funds that were wrongfully dlsbuned and 
proposing methods of collectlon lncludlng administrative offset where practical. n21 

n18 Id. a t  para. 8 .  

n20 12 a t  para. 9. 

n21 Id, a t  para. 11. 

7,  USTA, MCI WorldCom, and Sprint tlled Petltlons for Reconslderation of the Commitment 
Adjustment Order. n22 The main objection [*SI raked on reconslderatlon was that the 
Commission should seek repayment from the schools and llbratles rather than servlce 
providers, n23 USTA also argued that the legal authorltles relled upon by the Commlsslon In 
seeklng repayment are lnappllcable and provide no support the Commlsslon's declslon to 
recover funds, and that It would violate due process for the Commission or USAC to recover 
alleged u h ~ f u I  Payments when the Cornrnlsslon. has establlshed no rules provldlng tor the 
recovery of alleged unlawful payments. n24 

n22 Public Notice, Correction, Report No, 2425, released July 13, 2000; erratum released 
July 24, 2000, 2000 WL 963967 (F.C.C.). Comments In support of the petitions for 
reconsideration were flled by Nextel Communications, I y ,  and AT&T Corp. 

n23 See, e.g., MCI WorldCom Petition at 3-6; Sprlnt Petition at  2-3; USTA Petition a t  7 .  

n24 USTA Petltion. 

8 .  Pursuant to the Commitment Adjustment Order, USAC submitted to the Commission its 
plan to collect universal servlce funds that were dlsbursed in violation of the statute or a rule. 
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n25 SubSeqUent\Y, In 2000, a group of service provlders (whlch Included petltlonen) 
proposed [*lo] an alternate plan of recovery. n26 The prlncipal feature of the servlce 
providers' proposed plan was that In all cases ofwrongful funding, except where funding was 
issued for work done by an Ineligible provlder, the service provlder would be reimbursed for 
any dlscounted service performed prlor to notlce of fundlng adjustment, and the 
Admlnlstrator would recover fundlng from the schools or llbrarles dlrectly, Later In 2000, the 
Commission adopted wlth minor modlflcatlons USAC's plan to implement the requltements of 
the Commitment Adjustment Order, n27 

n25 See Letter from D, Scott Barash, Vice Presldent and General Counsel, USAC, t o  Magalie 
Roman Salas, Secretary, Federal Cornmunlcations Commlsslon, dated October 1, 1999. 

n26 Ex Parte Letter, from AT&T Corp., CommNet Cellular, Snc,, the Competltlve 
Telecommunlcatlons Assoclation, MCI WorldCom, Inc., Nextel Communicattons, Sprfnt 
Corporation, and the Untted States Telecom Assoclation, CC Dockets No, 97-21 and 96-45, 
filed February 1, 2000 (€x Parte Letter). 

n27 Chanpes t o the Boa rd of DlrectocEpf the NaHonai Fxchanae Carrier A s s m o n ,  In& 
Fe de ra I- Sta te Jo int Boa rd on UnlverSQlServlcr 15 FCC Rcd 22975 (2oool (Corn rnltrnen t 
Adjustment Implementatlon Order), petltjon for review pendlng sub. nom. United States 
Telecom Ass'n v. FCC, Case Nos. 00-1501, 00-1501 (D.C. Clr, flled Nov. 27, 2000). [*ill 

9. Since then, USAC has pursued recovery for both statutory and rule violatlons from service 
provlders consistent wlth the requirements of the Cornmltment Adjustment Order and the 
Commitment Adjustment Implernentatfon Order, In 2003, the Commlsslon sought comment 
generally In the Schools and Libraries Second Further Notlce whether addltlonal safeguards or  
procedures are needed to  address the matter of funds disbursed in vIolatlon of the statute or  
a rule. Among other things, we speciflcally sought comment on whether to rnodlw our 
current requirement that  recovery be dlrected a t  servlce provlders. n28 

111. DISCUSSION 

10. Based on the more fully developed record now before us, we conclude that recovety 
actlons should be directed to the party or partles that committed the rule or statutory 
violation In question. n29 We do so recognizlng that In many lnstances, thls will llkely be t he  
school, or library, rather than the setvlce provider, We thus grant the petltlons for 
reconsideration In part, and deny the petltlons to the extent they argue that recovery should 
always be directed at  the school [*12] or Ilbrary, ThIs revised recovery approach shall apply 
on a golng forward basis to  ail matters for which USAC has not yet issued a demand letter as 
of the effective date of thls order, and to all recovery actlons currently under appeal to elther 
USAC or this agency. We do not Intend to mod lv  any recovery action In which the service 
provider has satisfled the outstanding obligation or for which USAC has already Issued an 
initial demand letter. n30 

. 

n29 USTA Petition at  5; Sprint Petition at  1; MCI Petition at  2, Numerous partles that filed 
comments on this Issue In the rulemaking docket support thls change. See Bellsouth 
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comments at 4; Cox Comments a t  9; GCI Comments at 5; Qwest Comments a t  10; SBC 
Comments a t  5; Sprint Comments a t  7-8; Verizon Comments at  4-5; Hayes Reply at  5; IBM 
Reply at  7; Nextel Reply a t  2, 

n30 We note, however, that any service provider Is free to  challenge a recovery action 
directed to  It If the time frame for seeklng an appeal from USAC or the Commlsslon has not 
yet r u n ,  

11, We now recognize that the beneficlary In many situatlons Is the party In the best posttlon 
to ensure compliance with the statute and our schools and llbraries support 
mechanism [*131 rules. A t  the  t h e  the Commisslon adopted the Cornmltment Adjustment 
Order, USAC had been distrlbutlng funds through the schools and libraries mechanlsm for 
only one year. The Commlsslon and USAC then faced a limited range of sltuatlons in whlch 
statutory or rule violatlons had occurred requlting the recovery of funds. n31 Thus, the 
Commlsslon lacked a full appreclation for the wlde variety of sltuatlons that could give rise to 
recovery actions In whlch the school or library would be the paw most culpable. The school 
or library Is the entity that undertakes the varlous necessary steps In the application process, 
and receives the direct benefit of any servlces rendered. The school or ilbrary submlts to 
USAC a completed FCC Form 470, setting forth Its technoioglcal needs and the se rkes  for 
which It seeks discounts, The school or llbrary is requlred to comply wlth the Commlssion's 
competitive biddlng requlrements as set forth In sections 54.504 and 54,f l l (a)  of our rules 
and related orders. The school or llbrary Is the entity that submtts FCC Fqrm 471, nottfylng 
the Administrator of the servlces that have been ordered, the servlce provlders with whom It 
has entered into agreements, [*14] and an estimate of the funds needed to cover the 
discounts t o  be provlded on eligible setvkes, 

n31 As noted above, the Commitment Adjustment Order provlded two examples of fund 
disbursements resulting In statutory violation requiring recovery: (1) funding committed for 
lneilgible services, and (2) funding for telecommunications servlces prov(ded by non- 
telecornmunlcatlons carriers. Commitment Adjustment Order at para. 4. 

12. To be sure, senflce provlders have.various obllgatlons under the statute and our rules as 
well, Among other things, the service provider Is the enttty that provides the supported 
service, and as such, must provlde the sewlces approved for funding wlthin the relevant 
fundlng year. The service provlder is requlred undet'our rules to provlde beneflciatles a 
choice of payment method, and, when the beneflclary has made full payment tor sewkes, to  
remit discount amounts to the beneflclary within twenty days of recelpt of the telmbursement 
check. But in many, sltuatlons, the service provider simply Is not In a posltlon to ensure that 
all appllcable statutory and regulatory requlrements have been met. n32 Indeed, In many 
Instances, a servlce provlder may [ * l S l  well be totally unaware of any vlolatlon. In such 
cases, we are now convinced that It is both unreallstlc and inequltable to  seek recovery solely 
from the service provlder, 

1132 See, e.g4,  MCI Petition at 3 (service provider does not have authority or abillty to  revlew 
the eliglbllity of requested services); USTA Petition at 7 (service provlder does not provide 
data contained In funding application); GCI Comments at  6 (service provider may be totally 
unaware that applicant not in compliance with rules); Qwest Comments a t  10 (service 
providy has limlted ablilty to monitor how applicant uses servlce), 

13. We conclude that recovering disbursed funds from the party or parties that vlolated the 
statute or a Commission ryle will further our goals of minimizing waste, fraud and abtise In 

1 . I ,  . .  . .  
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the schools and llbraries support mechanism, We are concerned that the current recovery 
requirements that are subject t o  petltlons for reconsideratlon do not place sufficient Incentive 
o n  beneficiaries to ensure compilance wlth all relevant statutory requlrements and our 
implementing rules. Indeed, some partles note that under our current recovery procedures 
beneficiaries often do not directly bear the [*lS] consequence of any fallure to comply with 
our  rules, n33 We conclude that directlng recovery actions to beneficlarles in those sltuations 
where the beneflciaty bears responslblllty for the rule or statutory vlolatlon wlll promote 
greater accountability and care on the part of such beneflclarles. _I - -  

_ _  - 

n33 We note that a number of partles argue that It Is often difficult for a service provider to 
recover funds disbursed In vlolatlon of the statute or a rule from a school or  library, because 
such entitles may not have monles available in their budgets to  make such repayments, and 
servlce provlders are reluctant to jeopardlze their good wlll wlth the beneflclary, See, e.g., 
Cox Comments at 9; Hayes Reply at 3-4, 

14. We believe that recovering disbursed funds from the pa* or partles that vlolated the 
statute or rule sufflclently addresses USTA's concern that our prior holdlng In the 
Commitment Adjustment Order was Inequltable. We note, however, that contrary to U S A ' s  
claim that we had no rules provldlng the recovery of funds dlsbursed In vlolatlon of the 
statute or  a rule, our debt collection rules have been In place tor some time. n34 And, as 
explained below, those rules are [*17] applicable to the situation presented here. n35 

n34 See 47 C.F,R, g.1.1901 et seq. 

n35 In Its comments to  the Commlsslon, but not Its Petition, USTA cltes to &stern 
EnterDrises v. Aofel, 524 U S .  498 (19982 for the proposltlon that the Commitment 
Adjustment Order Is so unfalr that It violates the takings and due process clauses of the Flfth 
Amendment. We note, howev.er, that with thls Order, we wlll no longer seek repayment only 
from service providers. We belleve that Eastern Enterprises was never relevant to this 
declslon, but even if it was, our decision today would end Its relevance, In Eastern 
,Enterprises, the Court found the federal statute to be unconstltutional as applled to a coal 
company that had ceased mining over 25 years before enactment of the statute and, had 
never signed the agreement that formed the basls of the statutory obligation. Here, the 
providers have or had a direct relationshlp to the customer benefltlng from the dlscount pald, 
and the providers received the dlscount payment from the fund. They also provlded the 
discounted servlce In close approxtmation to the time recovery was sought by the 
Commission, These factual dlstlnctIons also show that there Is no constitutional due process 
violation. [*l is]  

15. we direct USAC to  make the determination, In the first Instance, to whom recovery 
should be directed in individual cases, In detemlnlng to whlch party recovery should be 
directed, USAC shall consider which party was In a better position to prevent the Statutory or 
rule violation, and which party commltted the act or omisslon that forms the basis for the 
statutory or rule violation. For instance, the school or library is ltkely to be the entlty that 
commits an act or omission that violates our competitive bidding requlrements, our 
requirement t o  have necessary resources to make use of the supported services, the 
obligation to calculate properly the dlscount rate, and the obligation to  pay the appropriate 
non-discounted share. On the other hand, the servlce provider Is likely to be the entity that  
fails t o  deliver supported servlces wlthln the relevant funding year, fails to properly bill for 
supported SeN1CBS, O r  delivers SetVlCeS that were not approved for funding under the 
governing FCc Form 471. We recognize that In some Instances, both the beneficiary an3 the 
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service provlder may share respdnslblllty for a statutory or rule vlolation. I n  such situations, 
uSAC may Initiate I*19] recovery action agalnst bath partles, and shall pursue such clalms 
until  the amount is Satisfied by one of the partles. Pursuant to sectlon 54.719(c) of the 
Commission's rules, any person aggrleved by the action taken by a dlvislon of the 
Administrator may seek review from the Commlsslon. n36 

._ 

r13647f .T,R.  -mas ra . or - review such an appeal Is de novo, 47 c ,F.R, 5 
54.723. 

16. We note that USAC's determination concerning which party should bethe reclpient of the 
demand letter does not limit the Enforcement Bureau's ablllty to take enforcement adlon for 
any statutory or rule vlolatlon pursuant to section SO3 of the Act, n37 Any reclplent of the 
demand letter 1s obligated to repay the recovery amount by the deadlines descdbed In the 
Commitment Adjustment Irnplementatlon Order, Fallure to do so may subject such reclptents 
to enforcement action by the Commlssion In addltlon to any collectlon actlon. n38 

n37 47 U.S.C. 4 503, 

174 We also specifically address the issue of whether a servlce provlder should be . 
subject [*201 to a recovery action in situations where It Is serving as a Good Samaritan. 
n39 In  light of our decision today, we anttcipate that recovery would.be directed In most 
instances to the school or library. We conclude that Good Samaritans should not be subject 
to recovery actions except In those sltuatlons where the Good Samaritan Itself has committed 
the act or omlsslon that vlolates our rules or the governing statute. 

1139 See, e.gl, Bellsouth Comments at  5-6; Cox Reply at 10, The Good Samarltan policy Is a 
procedure that USAC has Implemented to  address specific sltuatlons in which a fundlng 
cummltment has been approved, servtces have been rendered and pald for by the applicant 
a t  the undiscounted rate durlng a particular fundlng year, but the Billed Entlty Appllcant 
Reimbursement (BEAR) cannot be processed for varlous reasons, such as the servlce 
provlder originally selected by the appllcant has gone out of buslness, or filed for barlkruptcy 
protection before receiving BEAR payment(s) for the applicant, Under those clrcumstances, 
USAC permits the applicant to obtaln BEAR payments through a substltute servlce provlder, 
known as Good Sarnarltan. See USAC's webslte, 
h t t D  ; //WW 3 I/u n ive resa lserv1ce.o r g / r e f e F  , The role of the Good Samaritan 
Is simply to recelve the BEAR payment from USAC and pass the relrnbursement through to 
the applicant, [*21] 

18. We briefly address petitioners' remalnlng arguments. First, USTA argues that the 
authorities on which the Comrnlsslon relied, chlefly the OPM declston and the DCA, are 
Inapplicable to the funds a t  Issue and thus offer no support for our deterrnlnation to seek 
repayment of funds disbursed to provlders In vlolatlon of the Act. n40 We cannot agree. The 
authority, as well as the responslbllity, of the Government to  seek repayment of wrongfully 
distributed funds Is well established as a matter of federal law. n41 
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n40 USTA Petltlon. 

. . .  . 
n41 See Co. & 
Federal CroD Ins- 947 F-5 (7th Clr. 19P;12L-on S v m  
Fc. v. T.H. Be I /  862 F-8, 1u (5th Clr. 1989 ("the government, wtttiout the ald of a 
statute, may recover mx" It mistakenly, erroneously, or Illegally pald from a p a w  that 
received the funds without rlght."); 

v. Wutfs, 303 US. 414, 415 (1938); 

Debt,  of  Fduc, V. 795. 798- 
-1  

L t \  I Ha  I IA 
...I 

19. .Although parties assert that the OPM declslon Is [*22] llmlted In Its holdlng to.funds 
dlsbursed from the generabTreasury, and Is therefore not relevant hen because unlverral 
service funds are taken from a special fund that Is' not deposlted In the Treasury, n42 that Is 

.too narrow a readlng of the princlple b u n d  In OPM. Rather, the prtnctple to be drawn from 
OPM Is that the Commlsslon cannot disburse funds In the absence of statutory authortty. I t  is 
"'central to  the real meanlng of the rule of law, [and] not parttculady controvenlal' that a 
federal agency does not have the power to  act unless Congress, by statute, has empowered 
it to de so*" n43 Thus, contrary to petltloners' argument, we are bound by statutory - 
restrlctlons In the disbursement of the unlvtrsal servlce fund regardless of whether such 
funds are drawn from the Treasury, 

n42 U S A  Petltlon at 3;'Nextel Comments at  4; I% Parte Letter at 6, n.9. 

n43 a o h f o  SSViIlgS Bank v. 
~ i r ,  199u(cItatlon and Internal quotatlon omltted). 

of -f&n. 967 F-598, 621 @& 

20. Moreover, the Commlsslon's disbursement of funds In vlolatlon of the statute or a ru\e. 
gives rlse t o  a claim for recoupment. As [*23] the Commlsslon stated In the Commitment 
Adjustment Order, the OCA imposes a duty on agencles to attempt to collect on such dalms. 
Speclflcally, the OCA requlres that "the head of an executlve, judlclal, or leglslatfve agency. 

shall try to collect a claim of the Unltad States Government for money or property arblng 
out of the actlvltles of, or referrad to; the agency: n44 Here, we flnd that the dlsbunement 
of funds In vlolatlon of the statute or a rule gives rlse to clalm that 'arise out of the 
activitles" of the Commlsslon, Le., the scttvlty of ensurtng that schoois and l lbmies received 
dlscounts tor te!sComrriUnlcatlOnS tervkes, volca mall, Internet access, and Internal 
connectlons pursuant to sectlon 2M(h). Therefore, we am obligated by law to reek 
recoupment of funds that were dlsbursed In vlolatlon of our statutory authorlty, In addltlon, 
partles' auertlons that the collectlon mandata of the OCA Is Inapplicable to the schools and 
IlbrarIes universal SeWlCe program because Its direct appllcatlon le Ilmlted to clalms tor 
money owlng to the Unlted States Tmatury, Is Inaccurate. By its terns, the DCA Is not 
Ilmlteg to funds that are owed to the Treasury, The f*24] DCA deflnes "debt or dalm" as 
funds whlch are 'owed to the Unlted States," not merely those whlch are 'owed to the U S  
Treasury." n45 I n  fact, the DCA defines a "clalm' to Include overpayments from an agency- 
adminlstered program, such as the federal universal servlce program. n46 

n45 3f USC 6 3 7Ql(b)( l ) ,  The Commlsslon's regulatlons lmplementlng the DCA provtde: . 
The terms "clalm" and "debt' arc deemed synonymous and Interchangeable. They refer to an 
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amount of money, funds, or property that has been determined by an agency offlclal to be 
due to  the United States from any person, organlzatlon, or entity, except another federal 
agency. For purposes of admlnlstrative offset under 31. t J , l S , ~ J ~ ~ ~ J .  the terms "claim" and 
"debt" Include an amount of money, funds, or property owed by a person to a State, the 
District of Columbia, American Samoa, Guam, the United States Virgin Islands, the 
commonwealth of the Northern Mariana Islands, or the Commonwealth of Puerto Rlco. 
"claim" and "debt" include amounts owed to the United States on account of extension of 
credit or loans made by, insured or guaranteed by the Unlted States and ail other amounts 

, sales ot real or personal 
property, overpayments, penalties, damages, Interest, taxes,. and forfeltures Issued after a 
notice of apparent liablllty that have been partially pald or for whlch a court of competent 
jurisdiction has order payment and such order Is flnal (except those arising under the 
Uniform Code of Military lustice), and other simllar sources, 47 CFR 5 1.190l(e), [*25] 

d u e - # e - & t i t e d - S t - a t e t f r ~ ,  row es t -c= 

21, We therefore reject the Petitioners' argument that the authorltles on whlch we relled In 
the Commitment Adjustment Order are Inapplicable. We conclude that under these 
authorltles, the Commlsslon has  an obllgation to seek recovery of unlversal servlce funds 
disbursed In violation of the statute or a rule. 

22, USTA argues that we unlawfully delegated our authortty to recoup universal servtce funds 
disbursed In violation of the statute or a rule to the Admlnlstrator because thls duty Is not 
found In sections 54.702 or 54.705 of the Commlsslon's rules. n47 We reject thls argument. 
The Administrator oversees the admlnlstrqtlon of the schools and llbrarles support 
mechanism, including the admlnlstratlon of dlsburslng schools .and llbrarles funds conslstent 
with, and under the direction of, the Comrnlsslon's rules and precedent. I f  the Administrator 
allows funds to be dlsbursed In vlolatlon of the statute or a rule, It Is wlthln the amblt of Its 
adrnlnistration and disbursement dutles to  seek recoupment In the ffrst Instance, Moreover, 
we note that the Commlsslon retains Its authority to seek M a l  payment of Its [*261 claim. 
n48 Thus, we have not unlawfully delegated the Commlsslon's authorlty to seek recoupment 
of funds dlsbursed In vlolatlon of the statute or a rule. n49 

' 

n47 47 CFR 55 54.702, 54.705 (rules dellneatlng the Admlnlstrator's functlons and 
responslbilities) , 

n48 Commitment Adiustment &notementatlo n Order. 1s FCC Rcd 229 7 5 ,  

n4.9 To the extent USTA suggests that the Commisslon adopted new recovery rules wi thout 
notice and comment In the Commltment Adjustment Order, we disagree, The Cornmisslon 
found that certatn entitles received unlversal service funds erroneously. The Commksion has 
a duty to seek recoupment under several lines of authority, Including the DCA. As such, the 
Commisslon simply applied its debt collectlon rules to  an outstanding debt. 47 CFR 55 1.1901 
e t  seq. 

N, PROCEDURAL MAITERS 

A. Paperwork Reductlon Act Analysis 

23, This document does not contain new.or modlfled lnformatlon collectlon requirements 
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subject to the Paperwork Reduction Act of 1995 (PRA), Public Law 104-13, In  addttion, 
therefore, It does not contaln any new or modifled "Information collection burden for small 
business concerns with fewer than 25 [*27] employees," pursuant to the Small Buslness 
Paperwork Relief Act of 2002, Publlc Law 107-198, see 44 U.S.C. 3506(c)(4). 

B. Flnal Regulatory Flexlblltty Certlflcatlon 

24, The Regulatory Flexibility Act of 1980, as amended (RFA), n50 requires that a regulatory 
f i e W t y + & y s + s - k p r q m & f m - n o t h a m t ~  - -  rnaici ng proceeaings, unless m e  
agency certifles t h a t  "the rule will not, If promulgated, have a slgnlflcant economic Impact on 
a substantial number of small entltles." n51 The RFA generally deflnes the term "small entity" 
as having the same meaning as the terms "small business," "small organlzatlon," and "small 
governmental jutlsdlction." nS2 I n  addition, the term "small buslness" has the same meanlng 
as the term "small buslness concern" under the Small Buslness Act. n53 A "small buslness 
concern" Is one which: (1) Is independently owned and operated; (2) is not domlnant in Its 
field of operation; and ( 3 )  satlsfles any addltlonal crlterla establlshed by the Small Business 
Administration (SBA). n54 

_. 

n50 The RFA, see 5- -- 612, has been amended by the Small Business 
Regulatory Enforcement Falrness Act of 1996 (SBREFA), Pub, L. No. 104-121, Tltle 11, 110 
Stat. 857 (1996). [*28] 

1153 5 U.S.C. h 60L (3) (lncorporatlng by reference the deflnltlon of "small-buslness concern" 
In the Small Buslness Act, IS U . S C  6 Pursuant to -,C. 6 601(3), the statutory 
definition of a small buslness applles "unless an agency, after consultatlon wlth the Offlce of 
Advocacy of the Small Buslness Admlnlstratlon and after opportunlty for publlc comment, 
establishes one or more definitions of such term which are appropriate to the activltles of the 
agency and publishes such deflnltlon(s) In the Federal Rsglster." 

n54 15 U S  . .  C 6 632, 

25. An lnltial regulatory flexlbillty analysls (IRFA) was Incorporated In the Second Further 
Notice. n55 The Commission sought wdtten public comment on the proposals In the Second 
Further Notice, Including comment on the IRFA. No comments were recelved to the Second 
Further Notice or IRFA that specIfIcally raised the Issue of the impact of the proposed rules 
on [*=I smalt entities. . 

n55 Second Furt her Notice -5aZL 
26. I n  this order, we now direct that recovery of funds disbursed to schools and librarles in 
vlolation of the Cornmunlcations Act, or of a program rule, be sought from whlchever party or 
parties have commltted the vlolation. Thls nS6 has no effect on any partles who have no t  
violated our rules, except to make more money available for them to obtain through the  
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schools and librarles support program. It only Imposes a minimal burden on small entitles 
t h a t  have vlolated our rules by requlrhg them to return funds they recelved In vlolatlon of 
our rules. We believe that the vast majority of entitles, small and large, are In compllance 
wlth our  rules and thus wlll not be subject to  efforts to any recover Improperly disbursed 
funds. 

n 

27. Therefore, we certify that the requlrements af the order wlll not have a signlflcant 
economic Impact on a substantial number of small entltles. 

28, In addltlon, the order and thls final certiflcatlon wlll be sent to the Chlef Counsel for 
Advocacy of the SBA, and wlll be publlshed In the Federal Register. nS7 

n57 See 5 U,S.C. 6 605 (b) 
[*30] V. OROERING CLAUSES 

29. ACCORDINGLY, TT IS ORDERED, pursuant to the authorlty contained In sectlons 1, 4(1), 4 
(j), and 254 of the Communications Act of 1934, as amended that this Order on 
Reconslderatlon and Fourth Report and Order In CC Docket No. 02-06 IS ADOPTED. 

30, I T S  FURTHER ORDERED that the Petitions for Reconslderatlon flied by MCI Worldcorn, 
Inc., United States Telecom Assodation, and Sprlnt on.November 8, 1999 are granted to the 
extent provlded heteln. 

31. TT IS FURTHER ORDERED that the terms of thls Order on Reconsideration and Fourth 
Report and Order are effectlve thlrty (30) days after publlcatlon In the federal reglster. 

, 
32. TT IS FURTHER ORDERED that the Commlsslon's Consumer and Governmental'Affalrs 
Bureau, Reference Informatton Center, SHALL SEND a copy of this Order on Reconslderatlon 
and Fdurth Report and Order, Includlng the Flnal Regulatory Flexfblllty Certlncatlon, to the 
Chlef Counsel for Advocacy of the Small Business Admlnlstratlon. 

FEDERAL COMMUNICATIONS COMMISSION 

Marlene H. Dortch 

Secretary 
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